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 Order, Supreme Court, Bronx County (Michael A. Frishman, J.), entered on or 

about November 21, 2024, which granted in part and denied in part defendants’ 

respective motions for summary judgment dismissing the complaint, unanimously 

modified, on the law, to grant defendants’ motions in their entirety, and otherwise 

affirmed, without costs. The Clerk is directed to enter judgment accordingly.  

 Defendants established prima facie entitlement to summary judgment through 

their submission of expert affidavits that defendants’ respective treatment of plaintiff 

fell within good and accepted standards of care and that no alleged departure from the 

applicable standard of care proximately caused plaintiff’s injuries (see Scalisi v 

Oberlander, 96 AD3d 106, 120 [1st Dept 2012]). In opposition, plaintiffs submitted an 



 

2 

expert affidavit from an anonymous neurosurgery medical doctor, who, contrary to 

defendants’ contention, could opine on the applicable standard of care (see Limmer v 

Rosenfeld, 92 AD3d 609, 609 [1st Dept 2012]). Plaintiffs’ expert sufficiently raised some 

triable issues as to whether defendants deviated from the applicable standard of care 

(see Scalisi, 96 AD3d at 120). 

Nevertheless, plaintiffs’ expert affidavit was insufficient to raise a triable issue as 

to proximate causation (see Foster v Kassab, 201 AD3d 405, 406 [1st Dept 2022]). 

Defendants’ experts opined that plaintiff’s condition in 2015 would not have warranted 

surgical intervention, and that any symptoms were properly treated with medication 

and monitoring. In opposition, plaintiffs’ expert did not suggest when surgery was 

indicated in plaintiff’s case between the time of the relevant treatment in 2015 and when 

plaintiff became symptomatic, at which time plaintiff presented to other healthcare 

providers in 2020 complaining of “tussive” occipital headaches. Further, plaintiffs’ 

expert does not opine as to how, if at all, different treatment in 2015, including potential 

surgery, would have changed plaintiff’s outcome.  

 We have considered plaintiffs’ remaining arguments and find them unavailing.    

   THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 
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